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Chapter 1

The Nature and Sources of Law

LAW AND LEGAL PROCESS

In order to function free from the tyranny of the largest
numbers, the straightest shooters, or the most cunning
schemers, society needs rules for conduct. Rules can
create stability and safety so that social existence takes
on an aura of predictability. Rules for social governance
emanate from society’s needs and evolve into a set of
social values or ethics. At some stage in human social
existence, some of these values or ethics are formalized
into rules called law.

Law provides a framework for social action. If an in-
dividual knows the rules, and is guided by them in deci-
sion-making, he or she can better assess the risks of
that action. A person knows that if you build a house on
your residentially zoned land, there is little or no risk
that society will demand that you take it down. Con-
versely, if you build an office building on residentially
zoned land, there is a significant probability that soci-
ety through the law will demand that you take the
building down, or that you be punished in some manner
for ignoring the law.

In the United States there are several distinct
sources of law. The sources are briefly recited here, and
are discussed in an applied fashion in Chapter 3. Some
legal rules, such as the power of eminent domain and
the right of the state government to regulate conduct so
as to protect the public health, safety, and welfare, are
deeply rooted in Anglo-American legal history. These
powers of government are held to be inherent in the na-
ture of sovereignty.

Most bodies of rules in our legal system are easier to
trace. The federal Constitution is the product of a com-
pact among the states to surrender some of their sover-
eignty to a central government so that they could func-

tion as an economic, political, and legal unit. It
contains the most fundamental attributes of our gov-
ernmental structure, and of our social beliefs. The roles
of the legislative, the executive, and the judicial
branches of the federal government are detailed
therein. Basic beliefs, like freedom of speech, of reli-
gion, and of the press, and the broadly applicable con-
cepts of due process and equal protection of the law are
contained in the Constitution. Each of the states has a
constitution that to some degree mirrors federal provi-
sions and is applicable solely within the state.

With the constitutional framers having determined
the basic structure and principles of the legal system,
law-making was turned over to the three branches of
the government. The Congress (and the state legisla-
tures) is assigned the basic responsibility for convert-
ing desired public policy into written rules or statutory
laws. State legislatures delegate some of their consti-
tutional law-making powers to local governments
through “‘enabling acts.” For example, state enabling
laws authorize municipal governments to adopt zoning
codes, to enact laws to protect natural resources located
in the community, and to regulate in order to preserve
the aesthetic qualities of the area.

Frequently, legislation does not provide the many
details necessary to implement the policy underlying
the intent of the legislators. The job of filling in the de-
tails, or putting the flesh on the legislative skeleton, is
given to an administrative agency. Usually, adminis-
trative agencies are created by the legislature, and are
part of the executive branch of government. Theoreti-
cally, agencies do not create law in an original sense. It
is undeniable, however, that the modern legislative
practice of adopting skeletal legislation allows agencies
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a great deal of latitude in fleshing out the law. Within
the framework of the legislation, the agencies are very
important lawmakers.

Courts make laws, too. As with administrative agen-
cies, when courts interpret the constitution or legisla-
tion or administrative regulations, they are not making
law in an original sense. It is difficult, however, to un-
derestimate the importance of the U.S. Supreme Court
in determining the meaning of fundamental but vague
constitutional concepts like due process and equal pro-
tection of the law, Insofar as there is ambiguity in the
federal and state constitutions, legislation, and admin-
istrative regulations, the courts play a critical role in
making the law.

The courts make law in an original sense, too. The
common law is judge-made law. Under our legal system,
judges are free to make new laws in areas not regulated
by existing constitutional provisions or legislation. For
example, many areas of law that affect land use, such as
nuisance, trespass, and negligence, are primarily prod-
ucts of the common law. Once a court makes a common
law ruling, it establishes a precedent in that jurisdiction
for future cases. Common law rules an area until super-
seded by subsequent legislation or, less frequently,
constitutional change.

Confluence of State and Federal Law

As indicated previously, sovereignty, or supreme law-
making power, is divided under our form of federal gov-
ernment. The federal government is sovereign in areas
expressly or implicitly covered in the federal Constitu-
tion. All other areas of sovereignty are retained by the
states. In areas of federal sovereignty, conflicts be-
tween state and federal law are resolved in favor of the
federal law under the Supremacy Clause in the federal
Constitution.

Regulation by the federal government in an area,
such as aesthetics, does not automatically preclude the
states from regulating it. The Supremacy Clause pro-
hibits state regulation only when the area of regulation
is preempted by the federal government. Preemption
occurs when the federal legislation expressly excludes
state activity, or when the federal government has so
pervasively regulated in the area that it clearly intends
for the states to be excluded, or there is a conflict be-
tween state and federal law. For instance, the National
Environmental Policy Act (NEPA) requires the prepa-
ration of environmental impact statements (EIS)
under certain circumstances. Many states have similar
statutes, some requiring broader coverage in their EIS.
There is no conflict between such laws. An EIS can be
written that contains the federal requirements, and
more inclusively, discusses the additional concerns
mandated under state law.

As noted earlier, federal and state constitutions gen-

erally contain many of the same basic protections. A
state or local legislative enactment or an administra-
tive regulation, for example, one protecting a scenic
vista, may be challenged in court as a violation of simi-
lar provisions in both the state and federal constitu-
tions. If the law is found unconstitutional under the in-
terpretation of either constitutional provision, it is in-
valid. Due to the vague nature of certain constitutional
protections, such as due process and equal protection of
the law, reasonable courts may disagree as to whether a
law violates the constitution. As a result, a law may be
held constitutional by a federal court applying federal
law, but still be held unconstitutional by a state court
applying the state constitution.

This principle has importance in the land use area
today. The U.S. Supreme Court is dominated by judi-
cial conservatives who have a tendency to defer to the
decisions made by the legislature. Some state high
courts are less judicially conservative and are more
likely to overturn legislative enactments on constitu-
tional grounds. When a case is litigated and appealed in
one of these state courts, the courts are inclined to de-
clare a law unconstitutional solely on state constitu-
tional grounds. It is irrelevant therefore that the U.S.
Supreme Court might have found to the contrary under
federal law.

Classifications of Law

There are some basic legal classifications that need to
be understood in dealing with lawyers and legal mat-
ters.

Civil versus Criminal

When used in the context of civil versus criminal law,
civil law refers to the rules that determine the rights
and duties of private individuals engaged in a transac-
tion or a dispute. For example, rules dealing with con-
tracts or property rights are part of the civil law. The
term “civil law” is, however, sometimes used, especially
in many foreign countries, to refer to code or statutory
law.

Criminal law refers to the legal rules that pertain to
protecting society’s interest from antisocial behavior,
such as murder, arson, and rape. A criminal wrong is
considered to be a wrong against society; it is then pro-
secuted by a public official (e.g., the district attorney)
and the punishment is public in nature (e.g., fine and/
or imprisonment). A civil wrong by contrast is brought
to court by a private party alleging the wrong and the
penalty benefits the private individual (e.g., money
damages or an injunction).

Procedural and Substanitive Law
Procedural law refers to the rules for administering the
law. It does not pertain to the legal rights and duties




