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The Ice Storm of ’98 left millions of acres of danger trees in its wake.

photo by Jay Lackey, Vermont Dept. of Forests, Parks & Recreation.
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The Danger Tree Dilemma

There is a situation lurking in the forest
products industry that goes far beyond the
boundaries of the forests from which it
originates. And given the recent severe
weather patterns across the Northeast,
perhaps courtesy of El Nifio, the problem is
likely to become much worse before it gets
better.

Of all the countless hazards they face in
the woods each day, danger trees, a.k.a.
“killer trees,” pose the single most serious
threat to loggers today. Standing dead
snags, hung trees and “widow maker”
branches account for a major share of the
fatalities and serious injuries experienced
by loggers each year.

Accordingtothe New York Lumbermen'’s
Insurance Trust Fund (NYLITF), in any
given year more than 20 percent of re-
ported injuries for logging are caused by
falling trees or limbs. Working in the wake
of blowdowns, windstorms and ice storms
only exacerbates the problem, requiring
even greater caution on the part of logging
contractors and their employees making
their living in the woods.

As if the wicked trees themselves are not
deadly enough, the whole situation is fur-

*The author is President of W.J. Cox Asso-
ciates, Inc., a workers’ compensation in-
surance service company located in
Williamsville, New York.
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ther complicated and aggravated by the
often conflicting and occasionally down-
right contradictory positions held by the
various interests concerned.
Landowners, governmentagencies, wild-
life managers, foresters, and finally, timber
harvesters each harbor widely differing
views on what to do with danger trees.

The Landowner Perspective

Landowners, depending on their per-
sonal goals, may look at the danger tree in
a variety of different ways. First, they real-
ize dead and likely rotted trees are of little
economic value and therefore hardly worth
the expense of felling.

Some of the more environmentally con-
scious landowners may be aware of the
wildlife concern, since snags provide a
natural habitat for numerous species. Other
landowners may actually request that the
snags be removed to clean up and help
regenerate their forests.

Still others may be concerned—and le-
gitimately so—over the danger snags
present to the loggers and the potential
liability, which could result to the owner in
the event of an injury.

Landowner and New York Forest Own-
ers Association (NYFOA) member David
Colligan says he would often rather girdle a
tree to create wildlife habitat than to fell it
under conditions that could damage sur-

rounding trees in the process. Colligan,
who also happens to be an attorney, says
heis notaware of any liability cases brought
against a landowner and settled in favor of
a feller injured by a snag.
Governmental Interests

The government agency charged with
assuring a safe work environment for all
workers, the Occupational Safety and
Health Administration (OSHA), defines
“danger trees” as follows:

“Danger tree"—a slanding tree that
presents a hazard to employees due
to conditions such as, but not limited
to, deterioration or physical damage to
the root system, trunk, stem or limbs,
and the direction and lean of the tree.

Those who cut trees for a living have
been quick to point out that this definition
can apply to any tree in the woods. OSHA
further defines “snags” as:

“Any standing dead tree or portion
thereof.”

In its remarkably comprehensive stan-
dard 1910.266 for logging operations,
OSHA requires:

(vi)"Each danger tree shall be felled,
removed oravoided. Eachdangerlree.
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be felled or removed using mecriari-
cal or other techniques that minimize
employee exposure before work is
commenced in the area of the danger
tree. If the danger tree is not felled or
removed, it shall be marked and no
work shall be conducted within two
tree lengths of the danger tree unless
the employer demonstrates that a
shorter distance will not creale a haz-
ard for an employee.”

According to timber harvesters, there
are several practical problems with the
OSHA standard. First, the option of using
“mechanical or other techniques” to re-
move a snag may not be as easy as it
sounds. While some snags are severely
weakened and can be easily toppled by a
skidder or other mechanical device, others
are far sturdier and bulldozing them is not
likely to work very well. The idea of avoiding
dead trees by marking them and not work-
ing within two tree lengths, is also of ques-
tionable value.

Clayton Grove, wildlife biologist with the
Green Mountain and Fingerlakes National
Forest, recently cited a study done by the
US Forest Service in Vermont, indicating
that in any given stand, there may be as
many as 18 danger trees per acre. Lay the
two-tree-length rule over that statistic and
you've effectively closed the forest for har-
vesting altogether.

While both the US Fish and Wildlife
Service and the Forest Service recom-
mend five to seven wildlife trees per acre,
many observers say that as few as two
snags per acre could prevent logging un-
der the OSHA rules.

The final option statedin the OSHA regu-
lation is that the logger must prove that the
tree in question is not a hazard. Of course,
OSHA rarely becomesinvolved on ajobsite
unless there has been a serious injury or
fatality, in which case this latter option
would be negated by definition.

The plain old-fashioned felling of a snag
presents its own set of challenges as well.
Imagine the danger inherent in brittle dead
limbs intertwined in the forest canopy, and
the significant potential for the stem itself to
snap. As one risk manager astutely points
out, “they don't call them widow makers
because one guy got hit in the head one
time.”

Obviously, the use of a well-caged
mechanized feller would be a good option
forsnagremoval. However, duetoits rather
steep cost and somewhat limited use on
rough terrain, mechanized felling equip-
ment is not available on many jobs in the
Northeast.

Siill, OSHA's bottom line is: either take
them down without somebody getting hurt
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or stay away fromthem, ctherwise you'lipe
hearing tfrom us.

The Wildlife Component

Grove also cites statistics from a study
done in Vermont indicating that more than
300 species make their homes in danger
trees, with approximately one-third relying
on that specific habitat. Little is known
about the adaptability of these creatures
should the danger trees disappear alto-
gether.

The National Wildlife Federation and
other environmental groups have put forth
the notion that protection of this specific

nabitat is essential 1o e fong term well
being of the species in question. However,
as Grove points out, itis not as though the
entire nontheastern forest, along with its
millions of snags, is going to be harvested
simultaneously. Therefore, it can be as-
sumed that at any point in time, very large
numbers of danger trees will exist as wild-
life habitat. Whether harvesting actually
would getto the point of creating a bona fide
shortage is a question yet to be answered.
In New York State, the situationis furither
complicated by the policy—apparently at
least partially driven by concerns for wildlife
(Continued on page 46)
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(Continued from page 13)

habitat—of the state Department of Envi-
ronmental Conservation {DEC). In some
cases, not only does the DEC suggest
leaving the snags alone; the agency actu-
ally encourages the girdling of live, but
perhaps defective trees, which leads to
their ultimate demise and the creation of
another snag.

Such requirements are often a normal
part of state foresters’ specifications for
logging bids on state owned property. Fur-
thermore, it is not uncommon for DEC
foresters to call for the felling of healthy
trees in the immediate area of a dead tree,
which has been marked to be saved. The
DEC is not unaware of this obvious conflict
with OSHA regulations and discussions
are expected to begin on this topic some-
time in the future.

In still other cases, danger trees are
marked for removal. Noteworthy in all of
thisis the fact that the timber harvester risks
being in violation of either his contract with
the state or OSHA in any given situation.

The DEC’s stance: Depending on the
goais for the stand in gquestion, you may be
required to remove snags, create new ones,
leave them alone or cut other trees nearby.

Stit another government agency also
takes a position regarding danger trees.
The friendly folks at the New York State
Department of Taxation and Finance, un-
der Act 480A, exempt certain timber pro-
ducing properties from most local property
taxes, if approved by the DEC. In order to
gain approval, the landowner must imple-
ment a forest management program pre-
pared by an independent professional for-
ester.

Such plan may include the marking of
danger trees for removal along with other
trees inside of OSHA’s two-tree-length re-
quirement. While some flexibility is permit-
ted, failure to remove the marked trees,
dead and alive, may resultin the landowner
losing his/her tax break. This obviously
negates the OSHA option of staying two
treelengths away. The Departmentof Taxa-
tion and Finance’s position: take down the
trees designated in the plan or risk losing
your tax break; you're on your own with
regard to OSHA.

Foresters’ Concerns

Obviously, foresters have varying posi-
tions with regard to danger trees depend-
ing on the forest management plan appro-
priate for the job at hand. Furthermore, their
outlook may be influenced depending on
whether they work as consultants, procure-
ment foresters or state service foresters,
While their approaches are partially driven
by whom they represent, they all share a
common concern for not only the heaith of

the forest, but also that of those who work
there.

Naturally, there is the significant ques-
tion of liability and the responsibility of the
forester with regard to marking or not mark-
ing danger trees, shouid a cutter or by-
stander by injured. If a snag marked for
removal injures someaone in the felling pro-
cess, can the forester be held account-
able? Is it the forester's responsibility to
“flag” danger trees and insist no activity
take place within OSHA's two-tree-length
rule? Unfortunately, these are the kinds of
questions which are ultimately answeredin
courtrooms and to date there have beenno
clear examples of case law to provide
direction.

The Logger

Finally, what of the logger? While all of
the various perspectives swirl around, log-
gers remain at serious risk. In the pastthree
years, the New York Lumbermen’s insur-
ance Trust Fund, which provides workers'
compensation coverage for the forest prod-
ucts industry in New York, has experienced
ten fatalities, five of which were directly
attributable to danger trees.

The Trust Fund, through its administra-
tor, W.J. Cox Associates, Inc. is working
diligently to provide formal training (includ-
ing the well-regarded “Game of Logging”
program), which specifically addresses the
hazards associated with danger trees. But,
there is a strong feeling that more needs to
be done, beginning with a renewed aware-
ness of the peril.

Tothatend, the TrustFundand W. J. Cox
Associates, along with the State University
of New York College of Environmental Sci-
ence and Forestry (SUNY-ESF) are pre-
paring a series of onsite seminars across
New York to discuss the danger tree issue.
According to Dr. René Germain of SUNY-
ESF, “In addition 1o increasing awareness
of the issue, the upcoming workshaops are
designed to improve communications
among the major players: landowner, for-
ester and logger. We hope the interaction
and discussion, particularty during the field
component of the workshop, will generate
some pragmatic management options that
will work to meet the needs of the various
interests.”

Foliowing this round of one-day semi-
nars, it is hoped that a larger symposium
can be pulled together, including the multi-
tude of constituencies involved in an effort
to eventually formulate a more uniform
stance among all parties. The goal would
be to satisfy the demand for safe and
economic production of wood without jeop-
ardizing wildlife habitat and overall forest
health.

And you thought achieving lasting peace
in the Middle East was going to be tough
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CONNECTICUT
Dayville
860/774-0717

Enfield
860/741-4380
800/562-2235
MAINE

Aroostook Region
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207/764/6431

800/831-4640

Southern Region
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207/784-0193
800/831/4230

NEW HAMPSHIRE
Bedford
603/472-3554

NEW YORK
Batavia
716/762-4444
800/929-1350

Middietown
914/343-1802
800/262-5385

Sangerfield
315/841-3398

Burrville
315/782-6050
800/626-3276

Warsaw
716/786-8128
800/929-8128

Canton
315/386-8452

Chazy
518/846-7330
800/545-8374

Claverack
518/851-3313
800/362-4404

Cobleskill
518/296-8188
800/327-6588

Cortland
607/756-9977

Greenwich
518/692-0269
800/234-0269

Hornell
607/324-2020
800/929-2025

PENNSYLVANIA
Coudersport
814/274-9425
800/327-6878

PennWest
412/696-3276
800/487-4135

Lewisbur
800/326-9507

VERMONT
Middlebury
802/388-2692
800/545-1169

White River Junction
802/295-3670
800/370-3276

Newport
802/334-8050
800/370-2738

St. Albans
802/524-2938
800/545-1097
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