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Chapter 16

The Legal Landscape:
Issues and Trends

INTRODUCTION

This chapter is an effort to put the previous legal dis-
cussion in a distinctly nonlegal perspective. Given the
evolution of aesthetic value treatment by the legal sys-
tem, some major philosophical issues and concepts
should be mentioned. The theoretical perspectives uti-
lized by the authors will include the “sociology of law”
approach (Cutler 1972); the environmental psychology
of environmental decision-makers (Craik 1970); and
the political science of environmental administration
(Caldwell 1970). All of these approaches have poten-
tially valuable contributions to make to environmental
aesthetics and the law.

REVIEW OF MAJOR PROGRESSIONS
AND TRENDS

We can summarize the evolution of aesthetic value
treatment by the legal system into three significant
trends:

1. The shift from only a few states supporting use of
aesthetics alone as a basis for exercising the police
power for land use, architectural, and signage regu-
lation to a majority of states supporting use of aes-
thetics only.

. The gradual shift of the courts to facing issues
with environmental aesthetic values. The evolution
of this shift from (a) not facing aesthetics, to
(b) fictionalizing or masking aesthetics under other
issues, to (¢) facing up to the right to address aes-
thetic injury to the present human users.

. Increased legislation and regulation at federal,
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state, and local levels that address aesthetic value
protection with increasing specificity.

The previous trends are dependent upon a highly er-
ratic legal pendulum swinging from conservative to lib-
eral decisions across time. The liberal decisions are
always labeled as “maverick” or the exception, but
somehow they are also signposts for the overall general
trend (see Figure 16.1). The legal system is generally
conservative in its treatment of the aesthetic values of
society, as most court decisions lag behind overall pop-
ular trends. Simultaneously, many legal scholars call
upon the court system for leadership in an area they are
loath to go into.

WILL THE LIBERAL TRENDS CONTINUE?

The general force behind consideration of aesthetic
values in American society is its high level of affluence.
Will future fiscal, energy, and food production con-
straints limit this rising afluence and possibly cause a
downward trend in public support for protection of aes-
thetic values in the landscape? This last possibility
may diminish interest in assimilating an “environmen-
tal land ethic,” as originally proposed by Aldo Leopold
(1949) and endorsed earlier in this book as a useful
standard for local aesthetic regulation. An alternative
scenario might present a society that has learned to
“tighten its belt” by reduction in energy and material
consumption and has refocused its attention on main-
taining and regenerating environmental quality. In this
scenario, educational, recreational, and aesthetic envi-
ronmental attributes would be “consumed” experien-
tially, with high informational and experiential quality
becoming the desirable goal.




Wisconsin Power and Light utilize underground instead of
overhead construction. . . .

This determination is not considered to be precedent setting
in terms of future transmission line projects, but rather one
which reflects the uniqueness and importance of the Cross Plains
Unit and the stated, significant public interest considerations
involved.”

Regarding the precedent-setting, one commissioner dis-
sented:
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My decision is based on a test of balancing these interests
(economic vs. environment) in a manner consistent with the
overall general public interest which I feel requires
undergrounding, considering the uniqueness of the Reserve.
There is precedential value in this decision.®
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